
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/KZN/717/2001 

In the complaint between: 

 

ZL Magwaza Complainant 
 

and  

 

BB Cereals Provident Fund  Respondent 
  
 
 

INTERIM RULING IN TERMS OF SECTION 30J OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms 

of section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”).  The complaint 

relates to the payment of a death benefit in term of section 37C(1)(a), in particular, 

whether the respondent has effected an equitable distribution amongst the 

beneficiaries as required by the said section. 

 

2. No hearing was held in this matter. An investigation under my supervision was 

conducted by my investigator, Naleen Jeram.  In handing down this interim ruling, I 

have relied exclusively on the documentary evidence and written submissions 

gathered during the course of our investigation. 

 

3. The complainant is Ziphokuhle Lucretia Magwaza, a widow, of Kwa-Zulu Natal.  Ms 

Magwaza is lodging the complaint on behalf of herself as well as in her capacity as 

guardian and mother of Sithembile Ntokozo, Thembekile Felicity and Bongka Pearl 

Andile.  The complainant is represented by Mr Donald Kali of Don Kali & Company (a 

firm of attorneys).  The complaint lodged in terms of section 30A(3) of the Act, was 
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drafted by Adv. Sandra Govender.   

 

4. The respondent is BB Cereals Provident Fund, a pension fund duly registered under 

the Act (“the fund”). The fund is represented by Ms S Padayachee and Ms Z Mayet 

of NBC Holdings (Pty) Ltd, the administrators of the fund. 

 

5. Mr Jephrey Magwaza during his lifetime was a member of the fund.  On 17 June 

1997 he was married to the complainant.  Prior to their marriage, three children were 

borne from this union, namely, S Ntokozo (born on 4 January 1988), T Felicity (born 

on 30 May 1991) and B P Andile (born on 13 November 1994).  Also prior to the 

marriage, the deceased had two children born out of wedlock, namely: Sihle 

Nsibande (born on 8 August 1972); and Philile Nsibande (born on 29 September 

1974). On 22 May 1998 Mr Magwaza passed away. A death benefit of R104,367.39 

payable by the fund became available for distribution. 

 

6. In making an equitable distribution amongst the beneficiaries (including the children 

and widow of the deceased) the fund considered the following information: 

 

6.1. A statement made under oath by Ms P Nsibande, which in part, reads: 

 
…That I am the daughter of the deceased BJ Magwaza who passed away on the 22/05/98. 

My father had 5 children, one son and five daughters i.e. son: Sihle, myself: Philile and 

sisters Sitembile, Thembekile and Bongeka.  My brother and I were not staying together with 

our dad/father BJ Magaza, but he was financially supporting us.  I am now doing (sic) my 

second year in electrical engineering at UDW.  The 80% of my school fees was my father’s 

responsibility and 20% was my mother’s Doris Thandiwe responsibility... 

 

6.2. A fee statement from the University of Durban – Westville showing that Ms P 

Nsibande was a student at the university and R7,960 was owing in respect of 

fees for the 1999 calendar year. 
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6.3. A statement under oath by Mr S Nsibande, the relevant parts of which, read: 

 
…That I am the son of the deceased BJ Magwaza who passed away on this 22/05/98.  My 

father had two of his (sic) children are illegitimate, that is myself and my sister Philile.  My 

sister and I were not staying together with our father B J Magwaza but he was financially 

supporting us.  At present I am doing my carpentry course at RTJ, school fees was my 

father’s responsibility... 

 

6.4. A nomination form in which the deceased had nominated his major children, S 

Nsibande and P Nsibande as beneficiaries.  

 

7. The trustees of the fund also held several meetings with the complainant from 

which it emerged that the complainant and her children were totally dependent on 

the deceased for maintenance at the time of his death. 

 

8. Based on the above considerations, the fund decided to award each beneficiary 1/6 

(R17,394.57) of the benefit.  The fund decided to award the minor children’s 

benefits to the complainant (in her capacity as guardian).  Therefore, the 

complainant in total received R69,578.25.  Mr S Nsibande and Ms P Nsibande each 

received R17,394.57.   

 

9. The complainant was dissatisfied with the distribution effected by the fund.  She 

essentially contended that a greater portion of the benefit ought to have been 

awarded to herself and her minor children in light of their pressing financial needs. 

Mr Kali summarized the complainant’s financial needs as follows: 

 
1. Complainant was a full-time housewife at the time of her husband’s death.  She was 

otherwise unemployed and was completely dependent on the deceased, from whom she 

and the children inherited a 3-roomed (sic) shack. 

 

2. Sithembile was 10 then.  She was attending Sunford Primary School, doing Grade 6.  

Because School was far from home, she had to use a motor vehicle hired by parents to 
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ferry the school children to and from School, at R100.00 per month per child. Walking to 

the school was also unsafe.  The child’s school fees were R250.00 per year. 

 

3. Thembekile, then 7, was attending the same school, doing Grade 2.  Her expenses were 

the same as her elder sister’s. 

 

4. Bongeka, then 3, attended Bhekokuhle Creche and Pre-school, where her fees were 

approximately R50,00 per month. 

 

10. Based on the above financial needs, Mr Kali submitted that he cannot comprehend 

how it can be said that the fund effected an equal distribution, especially 

highlighting the fact that the needs of a four year old child attending pre-school are 

different to those of a 24 year old man completing his training in the furniture 

industry.  He also attached a salary slip of the deceased immediately prior to his 

death, showing his monthly salary to be approximately R2,000.00 (excluding over 

time pay).  Based on this salary statement, Mr Kali concluded that it was not 

possible for the deceased to pay 80% of his major daughter’s university fees, which 

would have amounted to R6,500.00.  As regards Mr S Nsibande, the complainant 

submitted that the deceased died one week before Sihle completed his carpentry 

course and by virtue of his qualification and age he no longer was dependent on 

the deceased. 

 

11. The complainant seeks an order directing the fund to exclude the major dependants 

from sharing in the benefit.  In the alternative, she seeks an order that the major 

dependants of the deceased are awarded less than 16.6% of the benefit. 

 

12. Ms Padayachee acting on behalf of the fund submitted that notwithstanding the fact 

that she was a major, the extent of Ms Nsibande’s dependency was considerable 

and the approximate cost of one years study at the university amounted to 

R8,000.00.  As she was in the second year of study, at the time she needed a 

further R17,000.00 until the completion of her degree and therefore the trustees 
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decided to award her an equal portion of R17,394.57.  As regards to Mr S 

Nsibande, she stated that the deceased was supporting him financially as well as 

paying for his fees and on this basis the trustees allocated a portion of the benefit 

to him.  She argued that it would be unjust to deny any of the major children the 

opportunity to complete their studies due to a lack of funds.  Furthermore, the 

complainant had been awarded a substantial amount of money for herself and the 

minor children, which if invested and managed carefully would meet the needs of 

the minor children.  She concluded that the trustees of the fund did in fact apply 

their minds to the distribution and acted properly in terms of section 37C of the Act 

and the distribution was fair and just, which took into account the needs and 

interests of all dependants. Therefore, she requested that the complaint be 

dismissed. 

 

13. In casu, the payment of the death benefit is regulated by section 37C(1)(a) of the 

Act, in terms of which the fund is required to make an equitable distribution 

amongst the beneficiaries.  It is common cause that the deceased was survived by 

six dependants, which included three minor children, two adult children and his 

widow.  In making an equitable distribution amongst the said beneficiaries, the 

trustees need to consider the following factors relating to the beneficiaries: 

 

- the ages of the beneficiaries; 

- the beneficiaries relationship with the deceased; 

- the wishes of the deceased, which may be expressed in his nomination 

form, last will, etc; 

- the financial status of each beneficiary;  

- the future earning capacity/potential of each beneficiary; and 

- the amount available for distribution. 

 

14. In making the decision, the board of management needs to consider relevant 

factors and ignore irrelevant considerations. Furthermore, the board may not fetter 
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its discretion in any form nor should its decision reveal an improper purpose. 

 

15. The nub of the complaint is that no (or a lesser) portion of the benefit ought to have 

been awarded to the major children of the deceased.  The trustees have not 

properly considered the respective ages of the beneficiaries and the consequences 

thereof.  The complainant is correct in her contention that the needs of a four year 

old minor are significantly different to those of a 24 year old second year 

engineering student or a 26 year old man about to complete a course in carpentry.  

From the evidence submitted by the complainant, it appears as if she was a full-

time housewife and totally dependant on the deceased at the time of his death. The 

minor children are all currently attending primary school and their needs as set out 

in paragraph 8, appear to be considerable.  Furthermore, the complainant is 

responsible for maintaining the minor children until they attain the age of majority or 

become self-supporting, whichever occurs first.  Its is patently clear that the 

R17,394.50 awarded to each minor is insufficient.  Nevertheless, the distribution to 

each beneficiary is limited by the actual amount available for distribution. Having 

said that, the trustees by awarding each beneficiary an equal portion of the benefit, 

appears not to have properly applied their minds to this matter. That is, the financial 

needs and status of the minor children and the widow are different to that of the 

major children, in that their needs are more pressing and compelling.  The trustees 

by awarding an equal benefit to all the beneficiaries have clearly not considered this 

factor and the ages of the respective beneficiaries.   

 

16. The fund, from the evidence before it came to the conclusion that Ms P Nsibande 

was dependent on the deceased for maintenance, in particular fees owed to the 

university in respect of her engineering degree.  In this regard, the fund relied on an 

affidavit by Ms Nsibande, wherein she stated that the deceased agreed to pay 80% 

of her fees.  In light of the deceased’s salary immediately prior to his death being 

only approximately R2,000.00, I am in agreement with Mr Kali that it was factually 

impossible for the deceased (especially in light of the needs of his minor children 
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and spouse) to pay 80% of the university fees.  Furthermore, the affidavit by Ms 

Nsibande only refers to school fees and not university fees.  Similarly, Mr S 

Nsibande in his affidavit also refers to school fees and he makes no mention of 

fees involved in respect of his carpentry course.  Upon receipt of these affidavits, 

the onus was on the trustees of the fund to conduct a further investigation to 

determine the precise responsibility of the deceased in respect of the tertiary 

education of his major children.  This they failed to do. In light of the deceased not 

being in a financial position to pay the tertiary education fees in respect of his major 

children, I am of the view that the trustees of the fund have not properly considered 

the financial needs of the major dependants and incorrectly evaluated the 

deceased’s liability in this regard and that its decision should be set aside. 

 

17. As I have held previously, where a discretion has been incorrectly exercised, this 

tribunal is generally reluctant to substitute its decision for that of the fund unless 

there are exceptional or compelling circumstances.  This matter has dragged on for 

a considerable period of time and there has been a lengthy exchange of 

correspondence between the fund and the complainant.  The deceased died on 22 

May 1998.  Section 30D of the Act requires me to dispose of complaints in a 

procedurally fair, economical and expeditious manner.  In view of sufficient 

evidence having been placed before me to make a decision in respect of an 

equitable distribution amongst the beneficiaries, the lapsing of almost three years 

from the date of the death of the deceased, the lengthy correspondence and 

meetings between the parties and bearing in mind the purpose of section 30D, I 

propose to substitute my decision for that of the fund.   

 

18. R104,367.39 was available for distribution. Ideally one would like to award each of 

the dependants as a minimum, a benefit representing the extent to which they were 

financially dependent on the deceased.  However such idealism is often restricted 

by the overall amount available for distribution. In the instant matter, the amount 

available for distribution is clearly insufficient to cover the needs of the minors, the 
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widow and the major dependants.  Bearing in mind the respective ages of the 

beneficiaries, especially the minors as opposed to the majors, the fact that the 

complainant is unemployed and was totally dependent on the deceased for 

maintenance at the time of his death, the relative educational status of the major 

children and the possibility of them securing satisfactory employment, the relatively 

close relationship between the deceased, the complainant and the minor children, I 

believe the interests of justice would be served by the entire benefit being awarded 

to the complainant and her three minor children.  I am in agreement with the 

trustees view that the benefit need not be placed in trust.  It is also unnecessary to 

set out the precise allocation to each minor beneficiary as in accordance with the 

trustees initial distribution, the complainant is in the best position to determine the 

respective needs of the minors and is capable of using the death benefit to meet 

the needs of the beneficiaries.  The fund shall also be entitled to recover the 

amounts unlawfully paid to the major children of the deceased.   

 

19. However, at this stage, it would be unwise to make a final order in this matter for 

the following reasons.  Ms S Nsibande and Mr P Nsibande have a substantial 

interest in this matter and both have not been joined as parties to these 

proceedings.  No hearing was held and the fund has not dealt with all the 

allegations in the complaint.  In the interest of procedural fairness, it would be 

prudent to join Ms S Nsibande and Mr P Nsibande as the second and third 

respondents respectively to the complaint, in terms of section 30G(d) of the Act and 

issue an interim order. 

 

20. Accordingly, the preliminary order of this tribunal is as follows: 

 

20.1 Ms S Nsibande and Mr P Nsibande are joined as second and third                

    respondents respectively to the complaint in terms of section 30G(d) of the   

   Act.   
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20.2 The complainant is directed to serve a copy of the complaint, its reply and    

   subsequent submissions on Ms S Nsibande and Mr P Nsibande, within 7       

  days of the date of this ruling. 

 

20.3 The respondent is directed to serve a copy of its response, subsequent         

   submissions and a copy of this ruling on Ms S Nsibande and Mr P Nsibande 

    within 7 days of the date of this ruling. 

 

20.4 A rule nisi is hereby issued in terms of which the parties are called upon to   

   show cause, if any, within 21 days of this ruling why the following order          

   should not be granted: 

 

20.4.1       The decision of the respondent to award each beneficiary 1/6th  

(R17,394.57) of the benefit is contrary to section 37C of the Act 

and is therefore unlawful and hereby set aside. 

 

20.4.2      The respondent is directed to pay the complainant in her capacity 

as guardian of the minor children, R34,789.14 together with 

interest thereon at a rate prescribed in the Prescribed Rate of 

Interest Act for a judgement debt from 31 May 1999 to the date of 

payment, within 6 weeks of the date of this ruling. 
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DATED at Cape Town this  26th  day of  April  2001. 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	John Murphy

